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THE CLERK: May | call the case, your
Honor?

THE COURT: Please.

THE CLERK: Docket number 95-7378,
Commonwealth of Massachusetts versus Philip
Morris, Inc., et. as. The Honorable Martha
Sosman presiding.

Will counsel please identify themselves
for the record?

MR. GRIFFIN: Thomas Griffin, counsel for
Philip Morris and liaison counsel for the
defendants.

MR. SIMONDS: Marshall Simonds, counsel
for Philip Morris. And I'd like to introduce two
new counsel, Ted Grossman from Jones, Day,
counsel for RJR; and Peter Biersteker, also from
Jones, Day, Washington Office, counsel for RJR.

MR. NEMSER: Paul Nemser, counsel for
Philip Morris.

MR. WEBER: George Weber, Assistant
Attorney General.

MR. SOBOL: Thomas Sobol, Special
Assistant Attorney General.

THE COURT: Thefirst item on the agenda
is an update with regard to the Commonwealth's
damages model. I've received some materials from
the defendants, and then the Commonwealth's
position. | have not yet been able to get through
all of the various attachments and exhibits, but
at least the subject matter of what'sin the
Commonwealth's status report, the narrative
portion, | have had a chance to review.

Where do we start?

MR. SIMONDS: If you'd like, the
defendants will begin, your Honor?

THE COURT: Certainly.

MR. SIMONDS: We have furnished the
Court with two abbreviated pieces of material,
abbreviated in part because of time constraints,
and in part because of the fact that we were
trying to provide information to the Court that
was responsive to models that were being
delivered even as we were trying to analyze them.

| want to begin with the very simplest
differencesthat | think are not in dispute. And
| assume the Court has read the transcript pages
which provide the background and the context --

THE COURT: I'veread themor |
remembered them. Y our description of them was



consistent, quite frankly, with my own
recollection of that.

MR. SIMONDS: I'm confident it was. And
| don't plan to spend time on telling the Court
what the Court is aready familiar with.

| do want to mention first off, that
prior to that argument which | happened to
initiate at the hearing in early November, we had
in fact, and during the lengthy period of
collecting documents, made the issue of the model
and their damage calculations, an early demand.
Asearly as February of '97, we had requested
information in adocument requests.

In June of '97, when we were trying to
prioritize the documents that were critical, we
made the request again. And | think as you know,
through the fall, when we were coming to the CMO
issues and the schedule, we again were saying the
timing of our discovery and the adequacy of the
time for our discovery meansthat it's critically
important that we get this information about the
model and have it for an adequate time.

So that | think that thereis no
surpriseinvolved for the Court or for any party
in discovering that when we are confronted with
what we have today, what we think is grossly
inadequate time, we believeit hasavery
important adverse affect on our ability to defend
ourselves.

Now, having said that, let me make
several obvious comments. Oneis, the report that
was filed wasfiled by six academic figures
associated with Harvard or Cambridge-based
organizations, called the Cambridge Team, none of
whom have been involved in any of the tobacco
litigation around the country that I'm aware of .

We have had three of those people, Dr.
Epstein, Dr. Cutler, | believe, and Dr. Newhouse,
identified as expertswho will testify. None of
those peopl e have been deposed, examined,
reviewed or evaluated in any of the other
litigation. We have submitted an affidavit by the
economatrician mathematician, who will be our
principal expert and advisor, William Wecker.

We have asked Dr. Wecker, in the limited
time he had available, to focus not on what he
thinks about their model in a substantive way,
but what the time problems are for the analysis
of the model. And hisevaluation isset forthin
the affidavit, which | haveto say,
unfortunately, is not yet signed but we will
provide asignature page, and | so represent to
you. We had to deal with Dr. Wecker on aboat off
the coast of Alaskain order to get this



affidavit reviewed, and that's why it was so late
reaching the Court.

However, the pointsthat Dr. Wecker made
arein the affidavit, and we can go through them,
and perhapsit's useful to go through them and
emphasize them.

THE COURT: Well, I'vereviewed his
affidavit, and there are a couple of things that
arenot in that affidavit that | should perhaps
just ask you directly about.

How much-- | mean, he talks about how
many man-hours he had to use between himself and
his staff working on these issuesin other cases.
But he does not translate that into how many
weeks, months, years that amounted to in those
cases. Nor does he give me an estimate of how
long it will take him on this case, he thinks.

| mean, five thousand man-hoursisa
meaningless figure until you know how many people
that five thousand hoursis being spent by. If
it'sone person, that'salot. If it'sa 150
peoplein hisoffice, that's another. | have no
ideawhat five thousand hours meansin hisworld.

MR. SIMONDS: Let metry apreliminary
answer to that. And that answer isthat at |east
at the time we tried to obtain this affidavit, we
could not get an adequate answer to that question
for the reason that Dr. Wecker has not yet
received, nor have we received, the software
programs which permit him to understand the
methodol ogy to identify the steps that he must go
through in replicating the calculations. We
haven't got that yet.

In, for example, Oklahoma, which happens
to be aNess, Motley state aswell, the expert
there, aman named Harrison, provided basically a
table of contents and a memorandum that said,
Here are the working tools | used to sort the
dataand input it and make the evaluations.

They included sensitivity analyses. They
included a discussion of methodology. We don't
have that. We have asked for it. We expect we
will get it, but we don't have it yet.

Without looking at that at this stage,
there's inadequate knowledge on the part of Dr.
Wecker to give an accurate answer.

THE COURT: Can you answer the
historical question? When he refersto having
spent six thousand hours analy zing the data on
one of these cases, and another five thousand
hours on another, what did that translate into?

MR. SIMONDS: Let me give one more
answer, and seeif it can be more specific.

The plaintiff's experts, by their own



statement, worked from early March to--

THE COURT: | want to know what Dr.
Wecker means when he saysit takes five thousand
man-hoursto review it?

MR. SIMONDS: Dr. Wecker's adviseto us,
estimated, isthat it will take him at least as
long asit took the plaintiffs. And the reason
for that isthat he not only hasto duplicate,
replicate, evaluate their work, but also develop
his own alternative and critique; in fact,
develop what amountsto a different model in
order to prepare areport that lets usjoin issue
on thiscritical aspect of the case.

THE COURT: All right. How much time did
he spend on the other cases?

MR. BIERSTEKER: | may be ableto
respond to that, your Honor.

Peter Biersteker from Jones, Day. I've
worked with Dr. Wecker in a number of
jurisdictions. | can tell you he's got
approximately ten professionalsin his office.

It's not 150 people.

In Mississippi and in Texas, Missi ssippi
I know for certain, | think we had a period of
about four or five months from the time we got
the disclosures by the plaintiff until we had to
submit our own expert reports and make our
experts avail able for deposition.

Thetime period in which we had to
respond in Minnesota was shorter than that. We
had approximately two months from the time we got
the final complete disclosures from the plaintiff
until the defense experts had to respond.
However, the Minnesota model that was presented
in that case used the same data set and was very
similar to, in some respects, the models that
were employed in Mississippi and in Texas. And
so, we were able to respond more quickly in that
event. But it still wasfive thousand hoursin
order to do the Minnesotawork.

We managed to do it in two months. We
were very lucky we were ableto finishit. We had
longer in Mississippi. And | think it will take
at least as much time here if not more because of
the very significant differencesin what the
model presents here compared to what it presented
in the other cases.

THE COURT: Anything further?

MR. SIMONDS: Would it assist the Court
if I went through the differencesthat are
identified in Dr. Wecker's affidavit? Or have
you already absorbed that?

THE COURT: Well, I've reviewed them,
but | have also reviewed the Commonwealth's



version that these differences are not
differencesthat are new. The Commonwealth says
some of them are differences because people like
Dr. Wecker in other cases havetold us you should
be using this survey instead of that survey. In
other words, they're saying, to the extent that
we've done things that are different, we've done
things that have already been thought about,
looked into, talked about, and in some instances
recommended by the defendants themselves, that's
not novel. It seemsto meit's a product of your
own expert's prior critique that they say they

are now taking into account.

MR. SIMONDS: The representations on the
plaintiffs was that they expected to use
substantially the same experts and the same model
with atweaking for Massachusetts.

At the time they made that
representation, there was available to them
knowledge of the critiques that had been made. So
they were aware that they had been critiqued.
Those critiques which they relate to provide
their excuse for changing the model.

I'm not here to quarrel with you that
they weren't entitled to go to adifferent model
if they wanted to. They are permitted to try
their case in the way they believe most effective
and that's not the ground for our complaint.

Our complaint isthat they made a
conscious choice to change the model in ways that
extended the time that we needed to respond, very
substantially. They made that decision months
ago.

Y ou may recall that my partner, Mr.

Parsigian, was arguing on the issue of recipient
discovery, referring to the 1987 NMES database.
That was within, | think, less than a month, but
maybe alittle more than amonth ago, in this
court. Not aword from the plaintiffsthat NMES
was no longer a part of this case. They weren't
going with that model.

They made the decision to change. They
spent along time preparing it. They had to delay
amonth getting information in. They haven't yet
gotten the information to us that we need, the
critical information to understand what their
expertsdid. And they rebut it by saying, well,
we criticized their earlier model.

Itistrue that there were some
criticisms. What is not trueis that those
criticisms were based on areview and evaluation
of the datatheir experts are relying on. Dr.

Wecker has not gone through, for example, NHIS.

THE COURT: But to the extent that what



the Commonwealth's expertsare doing is
essentially following up on a suggestion made by
the defendants themselves, that it is at least a
suggestion that the defendants and the
defendants' experts have thought about, are
familiar with, maybe haven't nailed it downin
every final precise calculation and thought, but
they're the ones who have come up with theidea
that, Gee, maybe you should take into account
this additional factor.

MR. SIMONDS: Y our Honor, let me
interrupt you --

THE COURT: There's novelty in the sense
of an approach, a concept, a database that no
one's ever thought of or come up with before as
opposed to, we haven't seen this precise thing
actually done, but we have thought through, at
least conceptually, what might beinvolved
before, and it's a database that at |east we are
familiar with, even if we haven't actually
cranked numbersthrough it before, there'sabig
difference.

MR. SIMONDS: Let me make aresponse to
that at two levels. First off, my quick reading
of the filing which we got at the end of the day
yesterday from the Commonwealth isthat there was
an attorney's rebuttal that asserts that we had
certain information and used certain information
and so forth. | believe that information is, in
material ways, very incorrect.

But secondly, even assuming that in a
critique of an earlier model in another state
alternative data sources were pointed to, that
did not involve any expert, Dr. Wecker or anyone
else, in taking that data, anticipating how an
opposing withess might useit, extracting the
data, evaluating it and studying it.

What happens when you get amodel like
thisisthat you have to understand what
assumptions, what data extraction process, what
use of particular data, what weighing of datawas
done by the expert. Y ou have to understand how
they did it. That requiresthat you replicateit.

What you replicate is what they did; not
what you might have specul ated about or looked at
before. And we have never - Dr. Wecker has never
used a substantial number of the databases that
areinvolved in this four-part model.

It is brand-new information. He doesn't
have the databases. He has not studied them. The
fact that he critiqued somebody for not
considering an alternative database should not be
read by the Court as a decision that we have
evaluated it and we've been laying in wait to use



it.

Y ou can't do that in this econometric
model. Y ou have to wait for the model to come out
S0 you can understand what it isthey're going to
use; how they're going to useit; how they're
going to weight it and what they're going to do
withit. That in part iswhy it took so long,
even though we were going with the same basic
model, when you move from Mississippi and Texas
to Minnesota.

Thisisavery complicated business and
itiscritical tothetrial of thiscase. Itis
not something that we can do within thistime
limit because we ought to be familiar with it, or
we knew the databases were out there, or somebody
took a peek at one. We have not done that study.
We haveto do that study and we haveto replicate
their model before we can understand what the
challengeis; what we're attacking. The earlier
criticisms did not permit that.

THE COURT: Let me ask you what your
bottom line islooking at the case management
order itself, what changesin any of these dates
are you now asking for based on this, what you
say is hisproblem?

MR. BIERSTEKER: Y our Honor, if | might
just add alittle bit. Peter Biersteker again.

The stateis partially correct when they
say that what they appear to have done responds
in part to the criticisms that defendants have
had el sewhere. For example, in none of the prior
models was exercise afactor that was taken into
account in trying to determine what portion of
the health care expenditures made by the state
were due to smoking as opposed to something else
that people did.

And the state's model here does take
exercise into account. But the defendants never
recommended that the state use the National
Health Interview Survey, a database that we have
not used in econometric modeling in the past.

The defendants did not suggest that the
state use the National Nursing Home Survey, which
we had never even heard about before, when they
try to do their model for nursing homes.

The defendants did not suggest to the
state that they use the National Maternal Infant
and Health Survey, which we had never heard about
until the state submitted its report in this
case. Those were not suggestions we made.

The defendants did not suggest that the
State of Massachusetts, or any other state,
compare utilization rates: how many times
somebody went to the doctor, how many times they



went to the hospital, and how long they stayed
when they went as opposed to how much money they
spent.

All the prior analyses that were done
with these econometric models focused on the
dollars spent as opposed to the utilization made.
| think that change that the State of
Massachusetts made is an affirmatively bad change
and it's not one that the defendants suggested.

So in answer to your question, it seems
to methat in substantial part, this model isthe
creation of the plaintiff's own experts and not
donein response to criticismsthat the
defendants had anticipated, that the defendants
had earlier articulated, or were made at the
suggestion of defendants and that the defendants
are --

THE COURT: | understand. There are very
differing views about this. But I'm looking at
page 6 and 7 of the case management order. What
changes to which of these dates are you asking
for based on this situation?

MR. BIERSTEKER: Wédll, your Honor, for
two reasons, | think that | would like to extend
the date on which defendants have to make their
disclosures under the case management order with
respect to the model, and that's the only date
that | would propose that we change.

THE COURT: Okay. And what areyou
saying you need to change that to?

MR. BIERSTEKER: | would likethree
months, your Honor, or more, from the time that
the State of Massachusetts deliversto the
defendants all of the information that we need in
order to do our work. That still hasn't happened.
We still don't have the computer codes and
formulas that they used. We still don't have all
the data. We're still missing information. A lot
of material has come over the transomover the
last couple of days, but we still don't haveit
al.

Now, from thetimethat we get it al, |
would ask that we get three months. And | don't
know when the State intendsto deliver all of it.
My understanding is that they hope to do so very
shortly. But from that time, we should have, at a
minimum, three monthsin order to present the
reports from the defense experts on the model
issues. That's what we need.

THE COURT: All right. Let me hear from
the Commonwealth.

MR. SOBOL: Good morning, your Honor.

I'd like to make one particular point
which | think isillustrative of the balance of



the argument. | do want to go alittle bit into
what it isthat our experts actually did so that
you can understand that it's building upon
reactions from prior critiquesin other cases.

But going to the heart of the matter,
which is, how much time do the defendants really
need, and what have been their responses to you
on that particular question here today?

Mr. Biersteker reported to you that it
only took the same gentleman, Mr. Wecker, with
his staff, two months to deal with the Minnesota
report. And hisindication to you here today
was, though, that was possible because the
Minnesota report was very similar to what had
gone on before, which iswhy they were able to
deal with it in two months.

That's not, however, what Mr. Wecker has
testified to in his affidavit. Becausein his
affidavit, what he says at paragraph six, third
line from the bottom, was that the "Minnesota
statistical models and data analyses were
substantially different from the models presented
in Mississippi andin Texas."

So it seems to me that the expertis
saying that | was confronted by something
substantially different, but was able,
nevertheless, to get this accomplished within,
according to Mr. Biersteker, atwo-month period;
Mr. Biersteker trying to accomplish something
different with you, indicates however, no,
Minnesotawasreally, in hiswords, very similar
to what had gone on before. So | think they don't
necessarily say the same thing, depending upon
what result they obviously want to be ableto
accomplish.

The pointsraised by Mr. Simonds are
essentially these. First, that they had tried to
raise the issue of the damages model and issues
at an early point in time, and that's true. They
did raise the issue of receiving discovery last
year, and in fact they got it. They got ahuge
amount of MMI S data tapes late last summer.

But what's remarkable is that apparently
they didn't do anything with that with Mr. Wecker
from that period of time all the way until today
because Mr. Wecker hastestified under oath in
his affidavit that he's not familiar with the
MMIS; that he hasn't dealt with it. So you have
to wonder, well, you know, what was he doing in
that period of time? Wasthere any real effort
by the defendants on their own part to gear-up;
to have Mr. Wecker and his staff ready, come the
summer of 1998, for Massachusetts, so that they
could deal with the time frame constraints of the



CMO. It does not appear that that's the case;
that Mr. Wecker is sitting around waitingin
earnest to get going.

Another point raised by Mr. Simonds was
in fact that for the past month since they've had
the methods report, until even today, Mr. Wecker
hasn't been asked to start the work of doing the
job of analyzing this. Instead, what he has been
asked to do is deal with thetime problem. In
other words, help them prepare for delay; not
help them prepare the case.

In addition, your Honor, thereis--
it'simportant to point out this. The defendants
have received everything from the Cambridge team,
including not only their analyses, whichiswhy |
apologize that | had to burden your Honor with
the fairly voluminous submission, but obviously
it'simportant in deliberating on thisissue to
know what they have gotten, at least in terms of
the summary reports, which I've provided you.

But in addition to that, all of the data
setsthat they have relied upon have been
provided to the defendants. The analyses appear
as appendices and that kind of thing, so that it
would enable Mr. Wecker and his staff to be able
to respond to the Cambridge team's work.

Thereis somework ahead. Thereis some
level of intelligence, understanding expertise,
that we have assumed that the defendants' experts
have. So, for instance, we assume that if we send
them something like -- and thisis an analogy --
an ASCI|I disc that has some information on it,
that they have their own software program, like
Microsoft Word, or WordPerfect, or something like
that, to runit.

Well, economatricians, day in and day
out, deal with databases. They're confronted with
the database. In order to run aregression, they
pick up their regression software and they run
their regression software.

Now, it would be alittle bit silly to
think that Mr. Wecker and his staff aren't
capable of running regressions, or they need to
be given the software of the Cambridge teamin
order to be able to do that, and they need to be
taught how to typein the letter T, and the
letter H, and the letter E to be ableto
replicate what it is that the Cambridge team did.
That's essentially what they ask when you talk
about economatricians facing that kind of
activity.

The data sets, too, are not from Pluto.

These are data sets that are very familiar to
health care economics, the NHIS. It's been around



for many many years. It's one of the most common
used data sets. Anyonewho isinvolved in the
area of health care economics, knows of it, hears
of it, dealswith it. And in fact, contrary to
repeated representations to you here today, Mr.
Wecker himself hastestified under oath, in State
Attorney General tobacco litigation, that he has
received the NHI S data set, and he has listed the
NHIS data set as one of the bases upon which he
has critiqued other state tobacco experts.

The backup to that isnot in the
materials that have been filed before you.
However, if your Honor wishes, | can provide the
affidavits or the photocopies of the transcript
of the deposition pagesin which Mr. Wecker
discloses that plain fact.

That isnot novel of course, my
indicating that Mr. Wecker isfamiliar with the
NHIS. It shouldn't come to anybody's surprise. He
has been working on at |east six State Attorney
General tobacco litigations, and was previously
involved working for the tobacco industry, and
he's going to be an expert in the area of health
care economics, of course he's familiar with it.
He couldn't help but be.

The issue regarding the defendants need
to wait. Essentially they haven't needed to wait.
They, the defendants, repeatedly have insisted
for the past year, on the front-loading of
information from the Commonwealth. And if we look
at the three particular areas where information
gets crunched here, you'll seethat the
Commonwealth has done everything it can to make
whatever the defendants wanted available,
available.

First, there can be no question that
anybody is quibbling about the defendants ability
to respond to prevalence, smoking prevalence: how
many people smoke in Massachusetts. Those data
setsare all well-recognized. There can't be any
mystery. There's no mysteriesin any of these
reports. And then we have to figure out how many
people have smoked, and historically, how many
people have smoked. There's no issue there. There
should be no big issue.

And evenif, by the way, the defendants
were starting from square one today, | think your
Honor, if you looked at the tables that are set
forth in the Cambridge team report, itis
immediately and intuitively obvioushow it is
that the numbers get arrived at, and how any
person performing math would reach those numbers.
So the issue of prevalenceis not a matter.

Second, the issue of expenditures, how



much money has the state, through the Medicaid
system, spent. Well, that has occurred in three -- excuse me, two basic areas: the electronic data
tapes that have been provided to the defendants
many many months ago; and in the form of HCFA -64
or other HCFA information which has been provided
in hard copy long before, or at |east before the
filing of these reports. So the expenditure
information is available.

And then the third areais, how it is
that one derives, SAFs, smoking-attributable
fractions, from avariety of different data sets.
And their data sets, again, the onerelied on
here by the Cambridge team on the inclusive
approach, isthe NHIS, of which they are
familiar. It is essentially another data set that
an economatrician would look at and say, All
right, what do | have to spread along my X
column. How many, you know, people, do | have
along my Y columnin order to establish my matrix
and to be able to plug in and run my regressions.

Andin order to replicateit, that's
what any economatrician would do, isthey would
set up their spreadsheet and they would run
similar kinds of regressionsto seeif they could
replicate the numbers.

The SAFs on the disease-specific
approach are, what are the smoking attributable
fractionsfor, for instance, lung cancer, how
many lung cancer diseases we'd want to attribute
to cigarette smoking. Well, that's straight out
of the Surgeon General's Report. There'sno
mysteries there being given either.

Now, there are ways to quibble around
the edges. For instance, in each one of the
states that economists have approached this
issue, there are areas where the data ends up
having to be either state-specific or dealt with
anew. For instance, the area of low-birth-weight
babies.

Well, in the M assachusetts model
ultimately the Cambridge team's very conservative
approach, which essentially follows the same
disease specific approach, comes with such avery
conservative number of about $20 million, that
it'sonly one percent of the total dollar number
that we're talking about here. So that really
would fall in the area of tweaking, trying to
figure out a number that would be associated with
low-birth-weight babies, and essentially
following the disease-specific approach.

So essentially, to make along story
short, from the Commonweal th's point of view, the
defendants' experts approach the project that is
in front of them in the following posture.



They have experts who, according to his
own testimony, for at least three of the states,
he and histeam have already spent 11,000 hours
studying Medicaid damage expert opinion testimony
in State Attorney General tobacco litigation.
That's to the exclusion of any of the other time
and effort Mr. Wecker has spent in his career
being an economatrician, or working for the
tobacco industry, either outside of the
litigation context, or inside of one. So they
start essentially having gone around the track
three-quarters in terms of what they need to
know.

What else do they start with? They start
with the fact that they've had the Medicaid
Claims Paid data tapes for ten months. They start
with the notion that they are able to, and have,
weighed one way or the other, asautilization as
opposed to an expenditure based SAF, good or bad,
what are the general theoriesthere. What are the
general strengths and weakness of the NHIS
database as opposed to the NMES database. What
are their strengths and weaknesses on a
theoretical basis asto any database that people
have used that's essentially known and fairly
easy to address.

So what's the real work then that they
havein front of them? Well, on theinclusive
approach, they're probably going to want to
replicate what was done, so they take the data
that's been provided to them; they run a
regression to be able to seeif they can mimic
the results, and then they're going to want to
spend four, five weeks, poking it and pulling it
to seeif there are ways, according to their own,
of doing a sensitivity analysisto be able to
point out anomalies, trying to find out if there
were three or four bike accidents that were
within acertain grouping, that kind of thing.

Their real work of what they want to do
isjust to find the anomalies on that side. And
what do they havein front of them on the
disease-specific approach?

Well, again, if they really fedl
constrained to replicate what the Cambridge team
did, then what they will doiswant to run
through the MM IS data tapes, not the 15 years
that our experts did, but the five most recent
years because we're dealing with atime period
substantially smaller than what we did before.
And they'll haveto run that through.

That's why ultimately the Commonwealth,
when we come before you today, we try to have a
balanced position. On the one hand we recognize



that we've already asked the indulgence of this
court for some additional time to make sure that
the data crunching that was undertaken by this
group, who is new to tobacco litigation, but was
able to accomplish the task of understanding
everything out there, and then coming up with
their responses to the defendants concerns. And
undertaking all the work in four and half months,
being brand new, that would -- our positionis
that while we should recognize that there should
be some extension, because we took three and a
half weeks, or aimost four weeks longer to get
thefilereport in, that any further additional
time, if it'sto be granted, should be granted

not for any of the reasons that have been given
to you here today.

If there are other reasons that we
haven't been given: Mr. Wecker istoo busy
representing so many different statesthat his
staff istoo, you know, inundated with time, or
that the professionals simply just need moretime
to be able to deal with thisfor any variety of
personal or other |egitimate concerns, then that
would be a different matter.

The Commonwealth's position is simply
that areasonable similar time to the defendants
essentially running the same two months from the
time that we gave them the last report, which was
July 11th, is appropriate, but for the reasons
stated, no additional timeis necessary because
thisis exactly what the parties anticipated.

THE COURT: What isyour response? What
items do you think, if any, the Commonwealth
till needsto turn over?

MR. SOBOL: | don't think that thereis
anything that needs to be turned over. | need to
check with my associate regarding one particular
small database that | believe has been provided
to the defendants. If it hasn't been provided to
the defendants, it's amatter of a day or two.

| also don't know, because | haven't had
timeto check, whether this is a database, which
| highly believeit islikely, that the
defendants have had all along anyway. It'sa
well-known, recognized database. We've been
providing them recognized databases anyway. So
with the exception of that, the answer is, no.

Now, if the defendants have anything in
particular else that they need, for instance, if
it turns out Mr. Wecker doesn't have software to
run regressions, and he needs our software
package, well, then | guesswe'll giveit to him.
And if he doesn't know how to run that software
package with this data, well, if they ask us



that, | guess we'll have to teach him that. But
those are the kinds of detailsthat we're really
being asked herefor.

| have reviewed with three of our
experts, Mr. Wecker's report, and they candidly
do not understand how it isthat an
economatrician can take awell-known, recognized
health care database, see the regressions that
have been run by our group, and not run the
regressions themselves. Because our experts say
when we ran the regressions, we didn't have to go
back and get trained by Glenn Harrison or Len
Miller or Vince Miller, or anybody else, how to
run aregression or to get their software package
to see what they've done before. Thisiswhat we
do day in and day out, isrun regressions.

So the specific answer isthat maybe one
minor onethat | need to check with my associate,
but apart from that, our understanding is that
they have everything.

MR. SIMONDS: Y our Honor, therearea
couple of specificsthat Mr. Sobol spoke to that
relate to factswhich Mr. Biersteker ismore
familiar with than | am because of his prior
involvement, and | want to ask him to respond.

THE COURT: Yes.

MR. SIMONDS: In particular, | havein
mind the MMI S familiarity issue for Dr. Wecker,
and | also have in mind this latest business that
somehow the state seems to think that we need to
be educated on how to run aregression, whereas |
think --

THE COURT: Maybeif either you or Mr.
Biersteker articulate what are these items that
you say are missing that you need before your
people can even get started?

MR. SIMONDS: Let'sseeif wecan
addressthat.

Let me say this, thisdelivery of data
setswhich Mr. Sobol callsfor, it was quarter of
six last night when one of those data sets
arrived in our office, and it was about six
o'clock the night before that an earlier data set
arrived. So that the notion that these data sets
have been all provided, if in fact they have
been, is anotion that was extremely current. |
mean, if that isacomplete delivery of the data
setsthey relied on, it just happened.

THE COURT: Mr. Biersteker?

COURT REPORTER: Could you speak a
little louder, please.

MR. BIERSTEKER: I'll do my best.

Sorry.
A couple of things. One, what we are



missing and what | didn't hear the Commonwealth
say they were going to give us, but it had been
my impression prior to thisthat they would, were
the actual computer programs used by their
experts. And let me explain that.

Itisn't that our experts need to go to
school to learn how to do regression analyses.
They know how to do that. But as many
economatricians and statisticians, health care
economists as there are, there can be that many
different regression equations.

Now, they've given usthe stack, sort of
description, averbal description of what itis
that they have done. And they have described it
in sort of ageneric way. But the devil isinthe
details. The devil isin the details.

And we want to see how they get from
step one to step two, to step three, all the way
to the end, so that we can analyze thelogic
which is contained in their computer programs so
that we can exactly replicate the results so that
we know that we're doing the same thing and --

THE COURT: All right. Let me-- | hear
Mr. Sobol saying thatis standard regression
analysis software. Isit something else? | mean,
the man has his own. Why doesn't he try running
it on hisown and seeif he comes up with
anything different?

MR. BIERSTEKER: Y our Honor --

THE COURT: If he comesup with
something different, then | can understand he
really wantsto look at the Commonwealth's, but
has he tried running it with his own?

MR. BIERSTEKER: Wdll, we havejust
received it, number one. And number two-- and it
keeps changing -- we've only gotten the data. We
still don't have all the data on which to runit,
or perhaps don't have all the data. It's my
understanding we're still missing one data set,
and we only got some of them last night at about
six o'clock. So, no, we haven't undertaken that
effort.

But what I'm saying is, it'sa
fundamental misconception to think it'slike
WordPerfect, which isthe analogy that the
plaintiff's used.

The plaintiff's experts wrote their own
computer programs. They didn't go down to CompUSA
and buy aregression package off the shelf and
plug it into their computer, and voila, let it
run on the data. They had to write their own
computer programs. They've written them. There's
no reason on God's green earth why the
Commonwealth cannot give those computer programs



tous.

And | tell you, thereplication, even
just the pure mechanical replication, taking
their computer program and applying it to the
data, is not something you can do with the snap
of your fingers. It just isn't. That has been our
experience.

And the notion that they've now told us
everything we need to know to understand how they
did what they did, islaughable. They had five
Harvard economists and statisticians working on
thisfor four and ahalf hours-- four and a half
months, rather. If they had to spend that much
time putting it together, how do they expect us
to recreate the whol e thing based upon avery
cursory written description.

I'm asking for the formulas. I'm asking
for the computer programs. We've gotten them in
every other state. We're entitled to the them
here, and there's no good reason why they can't
givethemto us. That'sthefirst thing.

The second thing asto the MMIS data. We
have had the MM IS data for a period of time. We
have done some analyses of the MMIS data. But the
State of Massachusetts has done afundamentally
different analysis using that data than has been
done elsewhere. Thisisset out in Dr. Wecker's
affidavit at paragraph 19. We have not gone back
and tried to do that. There's mountains of this
data. Mountains of it. Hundreds, if not thousands
of the standard sort of computer disksthat you
usein your PC contain this data. It requiresa
wholelot of effort. It requires, in some
instances, specia hardware, bigger computersin
order to beableto doit. It'savery time
consuming process, and they have ambushed us,
having said they're going to give usadejavu
model, they come out now with something that is
very very different than something that we have
seen elsewhere. And they expect usto have done
the analyses. We're responding to them. We look
at what they did. And wetry to take alook at
it, and we try to make sure that they did what
they said they did, right. Wetry tolook at
sensitivity analysis.

And now, let me get towhat | think is
the bottom line, unless there is another question
that your Honor has, but what | think isthe
bottom line. | don't seethat we're all that far
apart. | heard the Commonwealth -- the
Commonwealth saysin its submission on page 8, in
footnote 9, that it is reasonabl e to expect that
defendants replication of the disease-specific
results-- he's not even talking about the



inclusive model -- just the disease-specific
results could be accomplished in one month. All
right?

But we also have to replicate the other
analyses that they've done, theinclusive
approach that they did not address. So you can
add some more time for usto replicate those
results.

And then, | just heard the Commonwealth
say it's going to take four or five additional
weeks on top of that to do sensitivity analyses.
Y ou bet you. It's going to take that long to do
it. And after we finish those sensitivity
analyses, all we have doneis analyze what the
state has done, and poked some holesin it. And
then we're going to do our affirmative analyses,
and lo and behold, where do you end up if you add
three weeks onto that? At three months, exactly
what | asked for.

We're not that far apart. We're not
crying wolf.

THE COURT: Thedifferenceisyou're
asking for three months from a date that isn't
yet ticking under your version. There's the rub.
There'stherub. | mean, thereisnot abig
difference in fact between what'sin the case
management order, tack on for your sidea
comparabl e extension to what the Commonwealth's
asked for, there's not alot of difference
between that and three months, if the three
months isticking now.

It'sthis notion that it's going to be
three months from the date you say you're
satisfied you've got everything, and | must say,
| do have asuspicion that if | bought into that
theory, | could hear for the next several months
how you really just still don't have everything.

| need adate certain, and if there are
things that you say you are missing, identify
them, the Commonwealth will be required to get
them to you. And if they don't and you need a
change on a deadline because of it, we can then
talk about that. But it's the open-ended quality
of three months from when we think we have
everything that isthe problem.

Pick adate. Let's pick adate certain.

MR. BIERSTEKER: Wdll --

THE COURT: It seemsto me, indeed with
these dates we're talking about, that it should
not have any impact on any other dates that
remain in the case management order. Thisisan
independent problem.

MR. BIERSTEKER: | agree asto that last
statement. It should not affect any other dates.



And theinformation is generally -- that
we want -- is generally described in paragraph 3
of Dr. Wecker's affidavit. We want their State's
experts' final and complete damage estimates. |
understand, at least, and I'd like to hear them
say, that what we've gotten isfinal and complete
and they're not going to change it anymore. It's
not amoving target. It'sfixed.

| would liketo get al the data. |
understand that we're missing one data set. |
don't know when the state can giveit to us.
Wel'll check that and we'll make sure. But as soon
asthey can get it to us, we'll have the clock
start ticking.

The other thing we need --

THE COURT: I'm not going to wait to
have the clock start ticking. I'm going to set a
date today that isthe date.

MR. BIERSTEKER: I'mtrying to describe
what it iswe need. We need the formulas and
computer programs that their experts wrote and
actually ran to get the bottomline number that
appearsin their reports.

We need, if there are manuals that come
with the data sets that define what the different
fields arein the data, in other words, when the
data says smoking, what does that mean? Y ou know,
there's adefinition contained in the data set
that will tell you what that means, and we need
those definitions to the extent that we haven't
gotten them.

And finally, if the state has done
sensitivity analyses of their own, if they've
tested the validity and reliability or
statistical significance of the results that they
got, we would like to get that information as
well. They haven't talked about that in their
reports. | haven't seen any of that information,
and we certainly don't have the computer programs
that relatetoit.

We've got orders from other courts that
spell out very clearly exactly the different
things that need to be produced, and I'll be
happy to supply those to the Court if you think
it will be helpful. But that basically isthe
information, the information contained in
paragraph three of Dr. Wecker's affidavit which
generally describes what we need. And now the
clock can start, as soon as the state tells us
they can get usthat, that's fine. And whatever
that dateis.

THE COURT: Asl'vetold you, that's not
the approach I'm going to take. I'm not going to
have the clock not starting ticking awaiting the



outcome of further arguments about whether you've
been given this or that. We're going to set a

date specific by which your stuff is due back,

your expert designations and disclosuresin the
form of summary narratives and exhibits. I'm

going to adjust the date in that column on the

case management order.

MR. SOBOL: May | be heard, your Honor?

THE COURT: Yes.

MR. SOBOL.: First, | agree, your Honor,
that it isn't necessary to have a date for that.
| think we've learned in this litigation that
there are no such things sleep or weekends
anyway, so if we have the specific requests and,
you know, we just basically work around the clock
to be ableto get it to the defendants and try to
do it as soon as we possibly can. So | think that
any date would actually be longer than it would
actually take usto be ableto doit, so long as
we have the information, that's the way that we
try to handle these things.

In terms of what a specific date would
be, | have acomment and then a suggestion.
Working in thisareais somewhat like having to
go to prison, and I'm just asking that the
defendants' sentence run concurrent not
consecutive. When they're doing their work, they
should have to be running concurrent sentences,
doing -- walking and chewing gum at the same
time, rather than trying to spread it out over an
entire three month period.

| just spoke with Mr. Weber. Our view
coming in here today was that the Commonwealth
thought that a comparable one month extension
would be appropriate, which would be from August
16th or thereabouts, to September 16th. And we'd
like to modify that to try to be magnanimous and
move thisalong. If the defendant's date instead
would be September 30, I'm assuming that's not a
weekend day off the top of my head, that provides
them six weeks essentially to be able to do this.
And if there's anything specific that they don't
have right now, they can call me this afternoon
and we'll be working over the weekend to get it
to them. That's our request in any event, your
Honor.

And Mr. Weber hasindicated, and | think
it'simportant, we offered to give them anything
that they want. | mean, if they want something in
hard copy, they want some of the software, they
want ameeting, or they need to know some more
information, whatever it is that they want, so
long asit's not, you know, attorney-client
privilege, they'll get it.



THE COURT: Yes?

MR. BIERSTEKER: Provided that the
Commonwealth can deliver the materials we talked
about, and in particular, the computer materials
that their experts wrote and used in the next two
weeks, September 30th would be agreeable to us,
your Honor.

THE COURT: Wall, what | will do, I will
simply amend this date to -- let me double-check
the calendar. September 30th isa Tuesday. I'll
simply change this date to September 30th. I'm
not making that date at this point contingent on
any particular thing. If thereisaproblem --

MR. BIERSTEKER: Y our Honor, I'm sorry.
| don't mean to interrupt. For aguy who does
damages stuff, | can't subtract very well and |
got my calendar mixed up. They propose September
30th, and | aminatimewarp, | guess, and
missed the fact that that's really only two and a
half months.

| would very much ask for -- if we get
October 15th, that's only, basically, three
months from today and it hasno time built in it
for usto get the materials we want, which the
State has not made a commitment to get other than
to-- in aspecified period of time.

Assuming the State can deliver it one
week from now, | think October 15th isthe date
that we would ask for instead of September 30. |
apologize.

THE COURT: Okay. October 15thisa
Wednesday. Since after all, | noticethis, after
all, isadisclosure to which the Commonwealth
does not owe any response. It's purely at that
point amatter of trial preparation, and these,
after all, defendants' experts, would not be
taking the stand until fairly latein the
proceedings, | would anticipate, next winter. So
October 15th.

But, again, just because | keep hearing
this from the defendants, this, well, October 15
isalright if, | am not setting any such specific
conditions or contingencies. | am simply changing
thisdate. That'sall | am doing. And if somebody
thinks they need to extend that date further,
explain why, but there's not going to be -- | am
not going to entertain a, "well, that date was
set on the condition that they get usthe
following thingsin one week, and they didn't get
it to usfor aweek and a half, and therefore" --
I'm not setting any specific conditions. I'm just
changing the date.

Soit's October 15. All right, now --

MR. GRIFFIN: Y our Honor, could | bring



up one other date issue that | just want to alert
your Honor to.

Thereisanother date you'll see on the
case management order timetable, whichis,
September 15, if | recall, for summary judgment
motions.

Itisclear to methat one of the
summary judgment issues will be the use of the
model, or whether there is something by way of a
summary judgment issue we can present to your
Honor that deals with whether that model can and
should be used. So my thought is not to move
September 15th on summary judgment. Every other
issue that we can present will be presented on
September 15. The question is, we may need to
rachet back for one carry-over issue, whichis,
if thereisasummary judgment issue presented on
the model, that date has to follow October 15th.

THE COURT: Weéll, | disagree with that.
It seemsto me the issue on summary judgment, any
issue on summary judgment, does not require -
does not require the kind of, you know, checking
out every last little thing that you might
criticize or talk about, because the standard on
summary judgment is so favorable to the non-moving party.

It seemsto methat if there are such
gross, glaring problems with the Commonwealth's
model that they would literally result in summary
judgment in favor of defendants, those are the
kinds of big conceptual glaring defectsthat Dr.
Wecker ought to be ableto identify for youin
time to make that conceptual argument in a brief
filed September 15th.

That does not require him to find every,
you know, every little thing where they might
have over calculated this, or under calculated
that. It's, isthe model so grossly defective
that it just, you know, isn't even admissible or
that it comes out to zero as damages. | mean, is
there something so appalling about it.

It seemsto me, errorsthat big, errors
that big, Dr. Wecker ought to be able to identify
in time for the September 15 filing,
understanding these people are going to spend
another month before disclosing their version and
all of their other criticisms or problems or
things they found when they've played with it.
But that's very different from a summary judgment
standard.

MR. SIMONDS: Y our Honor, on that issue,
can | ask for the Court to consider arefinement
of the position you just stated?

I think, in talking about this before we
came here, the defendants are agreed that



whatever issues that are appropriate for summary
judgment that can be invoked under the model as
we know it should be dealt with without any
extension of scheduling.

If, however, as we analyze the model,
there are factual issuesthat call for an
additional summary judgment motion that cannot be
made until the analysisis complete, we would
liketo reserve the right to argue that issue to
the Court and to look for alater date for that
portion of the summary judgment briefing and
argument. And we think it not unlikely that that
kind of anissue will arise and be appropriate
for consideration by the Court; not because of
egregious errors, but because of the need to
understand the model in order to appropriately
brief the summary judgment arguments.

THE COURT: On summary judgments where
the purpose of that argument | will have to weigh
everything in favor of the -- in favor of the
Commonwealth, it would seem to meit would take
some, as| say, glaring error, some defect of a
type that would make the entire thing collapse,
not just, well, it's a gross overestimate, or
it'sa-- you know, they failed to take thisinto
account so it needs to come down for that, but
something that would make the entire thing
collapse. And, again, where Dr. Wecker has |ooked
at anumber of these issues before, he ought to
be able to identify those for you in time for
your September 15th filings. So | do not intend
to make any amendment or adjustment to the
September 15 date at this point.

MR. SIMONDS: Y our Honor?

THE COURT: Yes.

MR. SIMONDS: Can we have adate
designated by the Court for the additional
production from the Commonwealth?

THE COURT: No. | am not, because | do
not hear clearly what that difference or dispute
is. And discovery problems, you're supposed to
meet and confer before | entertain them. 1'm not
going to set adate in advance of any time that
the parties themselves have sat down to hammer
out what additional itemsit isyou say you need.

Mr. Sobol says, identify it and we'll
provideit to you even if we think you don't
really need it.

MR. SIMONDS: If | understand the
argument that has occurred before the Court this
morning, we look like we're ships passing in the
night. Mr. Sobol hasidentified WordPerfect and
our ability to run regression analysis, and Mr.
Biersteker hasidentified the software program



and formulas, and definitions, and manual s that
these particular experts used. That'sthe basic
stuff we're missing.

THE COURT: Wéll, | understand that's
your position, but discovery problems like that
are supposed to be subject to meet and confer
before | take them up. And | don't intend to take
them up this morning in the absence of that
having taken place. So I'm not -- that'swhy I'm
not setting some interim date about this
production.

Okay. Anything further before we move on
to the next agendaitem, which | gather are other
discovery issues, and there was going to be an
update about where we stand on those.

Yes, Mr. Griffin?

MR. GRIFFIN: Agendaitem number 2, your
Honor, abrief report as the agenda callsfor.

Last week, Friday, July 10th, there was
ameet and confer of counsel to deal with various
issues. Included were two issues: the expert
discovery questions, and questions about the
Commonwealth's request to admit asto the
authentication of its documents.

| would simply report, in the course of
that meeting, both sides identified issues that
were of common concern, and figured out a
tentative approach to how to deal with them so
that we don't need to take your time today. And
just let me just describe what it iswe talked
about and what we're going to do about them just
so you have a heads-up.

On the issue of expert witness discovery
issues, it wasidentified that both sides had
concerns that needed to be addressed about
whether there was aneed for expert witness
depositions, who they should be, what they should
be, whether we need not replicate what's already
been done unless there's something new visavis
an expert who has previously testified or been
deposed in another case.

There are abevy of new expertsthat
wel'll haveto deal with. We have decided that
issue needs to be addressed. Theissue of closure
of expert witness position's has to be addressed.
Everybody is hedging that they need time to
supplement, will supplement as needed, but the
risk to both sidesisthat the failure to close
doesn't allow usto cometo gripswithwhat itis
we're going to be dealing with at trial.

Having identified that as a common
issue, we have decided to set up what's worked
for usin the past in terms of moving ahead on
the Court's business, which are subcommittees, a



defined group of counsel to deal forthwith with
that issue, cometo gripswith it, and see what
common ground we can work out in terms of dealing
with the issues.

On the second issue that we identified
on June 30th to raise with your Honor today was
the question about responding to the
Commonwealth's request to admit, authentication
of documents. We've got 12,000 documents which we
are supposed to respond vis a vis authentication.

| think everybody agrees, both sides,
because both sides have the same interest, to
come to some common ground, short-listing what's
really important. And again, we have tried the
tried-and-true method, which has hel ped us get to
the protective order, the CM O and whatever, which
is, to set up asubcommittee; both sides will
identify who will be on these committees and will
deal with those specific issues, not only
authentication of documents, perhaps, but a
preview of how to use documents at trial, by what
computerized technological approaches.

So rather than have to report any more
than that, | think we're basically at work and
we'll report to your Honor as soon aswe can, if
we can, come to agreement on issues; if we can't
come to agreement, that we present it toyou in
the appropriate way under the CMO.

THE COURT: Along those lines, another
issue that | wanted to raise today in light of
some of the discussion we had last time, and that
| would like taken into account in dealing with
thisissue of both document authentication and
organizing things in terms of exhibits. | have
become deeply concerned that the way we were
dealing with the privilege claims has become
chaotic, and is problematic for me, and | think
for the parties, and will become disastrous at
trial.

Part of it, | think, for everybody
concerned, including myself, isthat privilege
claimswhich are normally a discovery problem
are, inthiscase, largely amotionin limine
problem because events have overtaken us,
documents or the vast bulk of them that werein
dispute on privilege issues are now in the
Commonwealth's hands anyway, and it's a question
only of admissibility at trial, not use during
discovery, or not discovery itself. And | am
concerned that we are becoming side-tracked with
what are essentially motion in limine problems at
atime when the parties themselves still have
important true discovery issues that they both
need to address and will need my attention on.



| am also very concerned that by taking
the documents in the piecemeal way that the
Commonweal th has been submitting them to me, we
have -- | mean, at even the most fundamental
logistical level, problems. They're al being
given the same numbering. And | can see coming up
at trial, oh, no, the judge ruled that number 48
wasthis; or, oh, no, that was number 48 of the
set we heard in July, not the set we heard in
August. | mean, chaos. We are building up to
terrible levels of chaos.

It does seem to me, where it isamotion
inlimneissue, and yet it will take moretime
than the time we have allotted for the true
motionsin limine at the very end in December and
January, that what we ought to be doing isindeed
setting atime where thisis amatter of an
exhibit list, and I'm working off of, and
everybody isworking off of, an exhibit list that
ison one comprehensive list, one comprehensive
chart, and that they comeinto me-- | know it's
going to be ahuge volume. I'll haveto do
nothing but that for quite sometime. But it lets
usall doit once; let's me see all the documents
in context, aclearer chart where everybody knows
what's been done, what hasn't been done.

On some of the documents, we also have
the problem, particularly if | find that the
Commonwealth has made a primafacie showing of
crime-fraud, that then shifts over and there'sa
need for rebuttal, or we're doing rebuttal at the
same time we're doing other things, | think it
getsvery very confusing.

It'svery hard for me, also, to be sure
in my own mind that I'm being consistent about
some of the balancing that hasto go into an
analysis of whether a particular document is
predominately non-legal advice as opposed to
predominately legal advice. That's a standard
that, whether I'm setting it correctly or
incorrectly, | ought to at least be setting it
consistently across the different categories of
documents.

And taking alook, abrief look at the
next set that the Commonwealth had sent in, it's,
you know, it's documents that are in some ways
similar to onesthat I've already seen and ruled
on, and I'm trying to handle it consistently, |
can't do it piecemeal.

| think we need an exhibit list, and |
think the parties had mentioned the possibility
of akind of a, you know, an exhibit list, that's
then a chart where we keep score of, you know,
what the parties' positions are, what rulings |



have already made, what still needsto be dealt
with on the defendants' rebuttal, and we get
final.

Some of the things also are coming in
and people are telling me on the day that it's
being heard, oh, we're withdrawing our privilege
claim on that; or, oh, the Commonwealth isn't
seeking it anymore; that these things could be
much better mapped out with alot less confusion
if we were working off of one, comprehensive
trial exhibit list.

And | -- this possibility sort of
surfaced late in our proceedings last time, and |
obviously can't expect, and wouldn't expect, the
parties to be prepared to talk about that or
think about that in detail today, but | think we
should formulate such aplan for what'sa
realistic time frame for the Commonwealth to be
providing an exhibit list, and then what the
columns on that chart need to look like so that
we then, from that exhibit list, work through
whatever the various objections are and my
rulings.

My own initial impression would be, we
would need to bein that position by sometime
towards the mid to late fall in order for meto
accomplish that task, and have that chart, asit
were, and all its columns, filled out enoughin
advance of the actual trial date so that it's--
the work is all done sufficiently in advance of
February 1st.

But it would seem to me that rather than
proceed in the piecemeal fashion, and proceed,
you know, next week to just keep going in the way
we were going last time, that perhaps when we get
together next week, the parties can have thought
alittle bit about atime frame for that task,
what'sinvolved in it, how the chart should be
designed for the benefit of all concerned,
including myself, and approach it that way.

| think it can be done and | would
commit to doing it without pushing back thetrial
date at all. Rather, it would just be an
acknowledgment on my part that when that chart
and its enormous stack of documents cometo meto
review thoseissues, for all practical purposes,
| would say from that point on I'll be devoting
having to devote full-time to this case. But
that's going to happen sometimein the late fall
anyway, | suspect, at therate we're going. It's
just amatter of when. And that issue could be
built into that.

| need to go to my Chief Justice about
that. But as| say, | won't expect peopleto



respond off the cuff today to that, but could we
put that on the agendafor next week, rather than
the review of yet another set of documents that
are numbered one through fifty-something,
identical sort of numbering of what we're already
dealing with.

| would also recommend, by the way, that
that chart include what it iswe've already done,
in other words, columns that can already be
filled out based on what we've already done, will
befilled out. I'm not going to redo the work
that's already been done, but | think putting it
onto one comprehensive master list is necessary
and appropriate. And so, if people would address
their thoughts on that and some suggestions about
that approach next week, I'd appreciate it.

And we'll add that in the case
management order as to when we're going to be
handling those because they truly have been
converted into motionsin limine.

MR. SIMONDS: AsMr. Griffin reported,
at the July 10 meet and confer, we did address
theissue of trying to get an exhibit list that
was manageable. | infer, | think clearly from
what the Court has said, that the place where
that list ought to begin iswith those documents
that are basically defense documents that the
Commonweal th wishes to use against the defense,
and that defense has some claim that requires
your review of.

Ultimately, presumably, the exhibit list
that we deal with at afinal pretria level will
deal with all exhibitsthat are to be used on any
issue by either side with whatever stipulations
asto authenticity or admissibility we could work
out. But | presume the Court isfocused at the
moment on the issue of how you deal with the
privilege, work product, crime-fraud issues.

THE COURT: That'swhat I'm focusing on.
But | must say, | think that it'samore
meaningful exerciseif we arelooking at
essentially atrue and complete exhibit list that
simply, you know, if one of the items on that
exhibit list has an outstanding contest about
privilege, that's something that I've got to
address.

There may be items, probably alot of
items on that exhibit list where thereisn't a
privilege problem, maybe there's some other kind
of problem, maybe there's no problem. But with
the number of documents we're going to be talking
about, the number of lawyerswho are going to be
involved in trying this case, the length of time
it'sgoing to take to try this case even if



everything is going beautifully, we need an
exceptionally well organized approach to the
handling of exhibits.

And | am looking at not simply putting
the burden on the Commonwealth: okay,
Commonwealth, you've got to come up with your
exhibit list and whatnot, but everybody's got to
come up with exhibit lists so that we have a
master list on which problems, as we deal with
them, get checked off.

The most obvious, and it looks like the
biggest and most time consuming problem we have,
isthe privilegeissue, isthe privilege issue.

But your thinking about these logistical problems

as you wrestle with the authentication problem as
well, and thisis-- | really think | need to

shift gears and deal with the privilege problems

about the documents that the Commonwealth already
has as motion in limine problems, because that's

what are.

There are still some privilege problems
about things that have not yet been discovered,
and some of the Jones-Day issues, the withess
interviews and some of those things, that's where
| think my attention needs to be right now,
because that's discovery, that's true discovery;
that's things that one side wants and the other
side doesn't have; they have a disagreement, we
need to get that resolved. And | want to focus on
those, but put thisinto a comprehensive exhibit
list and the dealing of all motionsin limine or
other problems with regard to the admissihility
of those exhibits.

I'mnot, as| say, I'm not asking people
to commit to aformat or sequence today, but it
does seem to fit into what Mr. Griffin was
talking about.

Anyway, give some serious thought to
that so that we can discussit hopefully,
intelligently, next week, becauseit will take
sometime for the parties to put thistogether.
And it's got to be put together in enough time to
resolve these privilege problems between that
date and the February 1 trial date. We'll work
backwards from the February 1 trial date and make
sure it gets done soon enough.

Yes, Mr. Weber?

MR. WEBER: Y our Honor, | believe we've
scheduled two days next week.

THE COURT: Correct.

MR. WEBER: So which day --

THE COURT: | would-- we had scheduled
two days, but | must say, that was at the time on
the assumption that | was going to be reviewing



another hundred documents. | don't know what else
the parties anticipate for next week's agenda. |

know some of the problems or issues about the
Jones-Day, the R&D Memo, and the Fact Team Memo
issues, the parties asked to do those next week

and not today. | want to obviously talk about
thisissue that we've just talked about.

| don't know what el se you have on the
agenda, whether it will in fact amount to two
days. If it does, I'm still holding those two
daysfor you. | haven't given them away. But --

MR. GRIFFIN: Y our Honor, | had not
anticipated any other business besides those two
for the next two days, thinking that that 52
documents, plus whatever carry-over documents
remained from July 1, would more than fill up the
two days.

THE COURT: That certainly would fill up
two days, but | don't think that's a useful
expenditure of my time or the parties time. It
will create as much confusion asit solvesto
continue proceeding that way. That was my
impression, having been through it last time,
quite frankly.

MR. WEBER: Y ou Honor, can | recommend
the second of the two days on the theory that it
would give us alittle bit more time to work
through these issues?

THE COURT: | have no problem with that.

MR. GRIFFIN: | assume that the people
who would have been here anyway on Thursday and
Friday, can makeit on Friday instead of
Thursday. So unless someone shouts that that's
inappropriate, | think we can live with certainly
Friday asasingle day next week.

THE COURT: Let's assume then that it's
just Friday. If something remarkable happens so
that people think that we have an agendathat's
going to take more than one day, Thursday, you
know, let me know and we'll start Thursday
instead. But absent something fairly dramatic
happening, it sounds like Friday should be ample.

MR. SIMONDS: Y our Honor, can | return
to the model with just one question?

| believe we have received an assurance
from the Commonwealth that the model as
submitted, and there were several compartments
that it camein, is now complete, and that there
is no contemplated supplementation still to come?
That isobviously an important issue in terms of
the time table we've set, and I'm therefore
requesting a representation by the Commonwealth
that we are in fact dealing with the end result
of their model.



THE COURT: WEéll, subject to what the
parties are themsel ves talking about about so-called finality on expert issues. | gather the
Commonwealth has turned over its: thisiswhat we
intend to present. And that's been done.
Obviously, however, after they get back all of
Dr. Wecker's criticisms and problems, thereis
going to be some ability to augment their expert
disclosures to perhaps respond to some of those,
and that awaits your disclosures, but everything
short of that, | understand has been done, am |
correct, Mr. Sobol?

MR. SIMONDS: That'swhat I'm asking
about, your Honor.

MR. SOBOL: Yes, your Honor. You are
correct. Thereis also the other issue that the
damages go up to the date of judgment, so there's
also the need of addressing that.

THE COURT: Okay.

| think that isall for today. The other
thing, | don't think we need to put it on for
next week, but something that | think we
certainly ought to be thinking about, or starting
to think about by the time we're getting together
in August is, | hateto say it thisearly, but
it'strue, | haveto start thinking about some of
the logistical issues surrounding trial because,
as you know, this court needs some lead time: the
summonsing in of extrajurors, space, logistical
constraints, are not something that | can do
without substantial lead time working with both
my Chief Justice, court reporters, the jury
commissioner, and whatnot, and we need to start
mapping out some of those things to make sure
that | have timeto try and get the logistics up
to your expectations by February 1. So by August
we need to start dealing with mapping out,
literally, trial logistics on some of these
things.

MR. SOBOL: Y our Honor, could you
identify what you perceive to be some of the
issues?

THE COURT: Wéll, one of the big ones
early onisindeed jurors and the impanelment,
just in terms of sheer numbers, i.e., what's the
best approximation of starting on February 1st?
How many jurors will we go through in aday,
because the jury commissioner is going to need to
send out extra summonses and he needs to do that,
| think, three monthsin advance. So | need to be
refining that so that | can put that in motion by
sometimein the fall to make sure that we have
enough jurors coming in each day during
impanel ment.

And those of you who have been through



impanelement in other states can shed alot of
light on how it was done; what worked; what
didn't work; what that experience was, just so
that | can at least refine something about timing
and numbers for purposes of the jury
commissioner.

Simple space constraints are significant
given the number of attorneys that are going to
be involved, and courtroom space, and any
ancillary space that might be needed by the
parties themselves to handle the volume of
attorneys, witnesses, consultants, etcetera, that
you al need.

The other important logistical issueis
court reporters. What isit that the parties are
expecting, wanting, in terms of transcripts? If,
for example, if the parties are wanting literally
daily copy for every single day of thistrial,
that is something that court reporters need to
know about long in advance to map something that
labor intensive out.

| guess perhapswhat it isin August |
want is something of your anticipated needs, what
you're going to be looking for in terms of those
issues.

What do you want in terms of the
logistics of how we handle the documents, again,
just to make sure that -- those of you who are
not from Massachusetts perhaps don't realize what
some of our logistical constraints are here, but
the Massachusetts lawyerswill be very familiar
withthat. Soit'sasmuch alaundry list of
your expectations and your needs so that I'm not
confronted with something that's a perfectly
legitimate request on your part without enough
timeto-- weliterally have some courtroomsin
this Commonwealth that do not have alternating
current. | mean thisishow -- so when we talk
logistics, sometimeswetalk logistics at avery
fundamental level, and | want to make sure that
we can do the best we can on such things.

So because of the lead time, | might
need to address those kinds of issues. We do need
to start thinking about them by late summer and
aswe get eveninto the early fall. So those are
the kinds of things that we ought to start, at
least in apreliminary way, talking about by next
month | think.

All right, I'll see you next Friday.

[Court adjourns 11:29 am.]
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